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	Comments on Consultation 34-09 Draft Advice on Transparency and Accountability

	Name company: CEA

	Reference
	Comment

	Introductory remarks
	The CEA welcomes the opportunity to comment on the Consultation Paper (CP) No. 34 on Transparency and Accountability.

It should be noted that the comments in this document should be considered in the context of other publications by the CEA. Also, the comments in this document should be considered as a whole, i.e. they constitute a coherent package and as such, the rejection of elements of our positions may affect the remainder of our comments.

These are CEA’s views at the current stage of the project. As our work develops, these views may evolve depending in particular, on other elements of the framework which are not yet fixed.

	Key comments
	1. Implementing measures on Article 30 should not place any additional burden on undertakings. 

Required disclosures by supervisors should not place any additional burden on the supervised undertakings. We would expect that information disclosed by supervisors is based on information which is already publicly disclosed by the undertakings.

It is essential to ensure that entity-specific data remains confidential.

In general, we wish to underline the importance of confidentiality, not only in relation to the disclosure of statistical data under Article 30(2)(c) but also in relation to disclosures stated under the other subparagraphs of Article 30 as well as in relation to any disclosures of additional information (not specifically required by Article 30). We see a risk that the notion of confidentiality could be interpreted differently in each country and believe that additional guidance at Level 3 may be needed to ensure confidentiality.
It is important that the consultation paper explains clearly how practical issues will be addressed.

Whilst we agree that some details (e.g. the detailed requirements on the aggregate statistical data) can be left to Level 3, in many areas there should more details at Level 2. The Supervisory Review Process, in particularly, is an area where we would like more details disclosed at Level 2. 

	General comment
	Disclosure by supervisory authorities will promote convergence of supervisory practices and foster harmonisation of supervision in Europe. It is crucial to promote the Single Market and a level playing field. Supervisory standards and practices are an issue of competition – within and across markets, countries and sectors.
We are in favour of harmonised requirements for disclosure. In our view the requirements should be based on best practice. 
The advice should acknowledged the requirement in Article 51 (2) for CEIOPS to disclose specific information about capital add-ons for all Member States and at Member State level.

	2.1
	The final advice should reflect the changes in the Level I text (insertion of “including the tools developed in accordance with Article 34 (4)” in Art. 30 (1) b)).

	3.1
	In addition to public disclosure by supervisors, we expect supervisors to exchange information regularly on a bilateral and/or multilateral basis, especially within CEIOPS. Convergence of supervisory practices needs ongoing discussions within the supervisory community. Due to confidentiality restrictions the scope of public disclosure by supervisors cannot be as effective as the exchange of views between supervisors. We would suggest amending 3.1 to the following: 

“Supervisory disclosure aims to make information related to supervision, and in particular to prudential supervision, available in a timely manner to all interested parties, including (re)insurance undertakings, brokers and intermediaries, other market participants, other supervisory authorities, and (potential) policyholders. However, supervisory exchange of information should also take place between different supervisors, e.g. in colleges of supervisors, and cannot be replaced by supervisory public disclosure. Non-public exchange of information would allow confidential information to be exchanged.” 

	3.1
	We agree that “availability in a timely manner” is important. If supervisors take too long in providing feedback the (re-)insurer is faced with uncertainty which could lead to unnecessary “plan B” and administrative burdens necessary to deal with the uncertainty.

	3.1
	We would suggest adding a third objective: “Ensuring that supervisory practices are transparent“.

	3.3-3.4
	It is important that information is disclosed promptly and in English. We support the requirement for each member state to provide information in English in addition to their national language. We do not think that it is sufficient that information is provided in English on a best efforts basis. In our view all information should be in English in addition to the language of the member state. Disclosures in English are of great importance to cross-border groups where certain functions are centralized at group level. We believe that the supervisory authorities in general need to enhance the level of resources allocated to translations of regulations and guidelines.
CEIOPS should consider the extent to which translation will be necessary and the appropriate timeframes. Work on translation should start before the entry into force of Solvency II. One possibility would be to establish a coordination role for CEIOPS for the process of the translation of relevant documents. Corresponding resources and sufficient funding of CEIOPS are pre-requisites for such a translation project.

We agree that supervisory disclosures should be accessible on the Internet. The CEIOPS website should be the starting point and should allow an easy comparison of supervisory disclosure. If information is only available via the national supervisory authorities' websites and is not stored on a central website, the structure of information should be consistent.

For clarification we suggest adding the definition of “to publicly disclose information” from the Level I text (Recital 21).

“To publicly disclose information related to supervision by supervisors means to make it available to the public either in printed or electronic form free of charge. It is also important that supervisory disclosures are accessible on the Internet, consistently in a common format via the national supervisory authorities’ websites. In order to allow stakeholders easier access to this information, CEIOPS is currently developing its website further, with the aim of a central storage.“

	3.6
	As required by the Level I text supervisory information under Art. 30 (2) (a) is not exempted from the requirement of a common format. We would therefore ask 3.6 to be changed into the following: 

“When disclosing the texts of laws, regulations, administrative rules, and general guidance in the field of insurance regulation under Article 30(2)(a) of the Level 1 text in a common format, the emphasis should be on providing accurate and complete information.“

	3.7, 3.3.2, 3.31-3.33
	There should be more detailed disclosure requirements for the Supervisory Review Process at Level 2. 

We believe that “giving undertakings an idea of what to expect” in paragraph 3.7 is not sufficient. For legal certainty undertakings and other stakeholders need and do expect information that can be relied upon. Insurance undertakings will invest significant time and money in order to adjust to Solvency II, including the development of internal models and maintaining appropriate risk management or other internal control processes across their groups. In this context they need a clear understanding of the key elements which might influence the assessment to be made by supervisory authorities.
Supervisory authorities should also disclose how proportionality principle is applied in relation to the Supervisory Review Process. 
We would ask for a number of additional areas to be disclosed in relation to the SRP. Supervisors should disclose supervisory guidelines/tools such as risk assessment methods/handbooks. By doing this supervisors would not only foster a greater understanding and compliance, but also make it possible for undertakings to perform self assessments that could potentially be used for supervisory purposes.

We would like capital add-ons (and other tools that supervisory authorities employ to address problems in undertakings) to be explicitly mentioned in 3.33. At the moment the advice only mentions monitoring tools but not tools or actions for addressing the problems. 

We support the aim to develop a common format for information disclosure on the SRP. 

	3.8 
	We agree with CEIOPS that the precise details of what aggregate statistical data should be disclosed should be left to Level 3. This ensures that that there is sufficient flexibility. However, minimum requirements on the aggregate statistical data to be disclosed should be at Level 2. We would therefore like them to be in an advice box. Article 30.4 requires that implementing measures are adopted specifying the key aspects on which aggregate statistical data are to be disclosed.

We have suggested a number of additional items to be disclosed as part of aggregate statistical data. Please see our comments on Annex Part A and Part B. 

	3.9, 3.40
	It is essential to ensure that entity-specific data remains confidential. 

We agree with CEIOPS that aggregate statistical data can only be disclosed insofar as entity-specific data cannot be derived from it. This is very important. The term “aggregate statistical data” is not defined. CEIOPS should clarify that it relates to nationally aggregated data.  

In general, we wish to underline the importance of confidentiality, not only in relation to the disclosure of statistical data under Article 30(2)(c) but also in relation to disclosures stated under the other subparagraphs of Article 30 as well as in relation to any disclosures of additional information (not specifically required by Article 30). We see a risk that the notion of confidentiality could be interpreted differently in each country and believe that additional guidance at Level 3 may be needed to ensure confidentiality. 

To ensure the confidentiality of entity-specific data CEIOPS could include in advice 3.40 a provision that any insight into individual legal entity data has to be avoided. This constraint may require that the level of granularity proposed in the annex has to be adjusted for some Member States. Alternatives could be to merge nationally aggregated data of specific countries with other countries or to rely on the nationally aggregated statistical data of publicly available data (i.e. either data obtained from the Solvency and Financial Condition Report, from financial reporting or from more detailed entity-specific public disclosure, such as information already disclosed to financial analysts). In any case these issues should be addressed.
The last sentence of 3.9 states that any data that an undertaking itself is required to disclose, e.g. under Pillar III, does not raise confidentiality issues. We have two remarks to make in relation to this sentence. A difference should be made between information that undertakings are required to disclose publicly and information that they actually disclose. There are cases where there is a disclosure requirement but supervisors permit the undertaking to not disclose the information; Article 52 (1) states two cases. This has to be taken into account and the last sentence of 3.9 should be amended accordingly. In addition, supervisory authorities should ask for the undertaking’s permission when they disclose data that the undertaking itself has not disclosed.  

	3.14 
	Publishing historical data in addition to up to date data should be required. 

We do not agree with 3.14. Supervisory authorities should keep aggregate statistical data accessible after updated data has been disclosed. Our reading of Article 30 is that supervisory disclosure should enable comparisons and, hence, supervisors cannot replace information that is needed for comparison purposes by updated data. For example time series are a means of comparing data over time; data for a one-year time horizon does not allow for such an analysis. Our conclusion is that supervisory authorities are required to keep data starting from 2012 with Solvency II being in force in Member States. It should not be up to their discretion to decide this. 

	3.16
	More details should be at Level 2. 

Over the course of the development of Level 2, we will need greater definition and description which will be in part encoded at Level 2 and in part addressed at Level 3.

	3.16 
	We would like to add a reference to level playing field to this paragraph. 

	3.16a 
	Supervisors should have appropriate systems and structures in place to fulfil the disclosure requirements. To ensure that the information disclosed publicly by supervisors can be relied upon, appropriate systems and structures should be in place and a written policy should be required. Therefore we propose that the following text is put in an advice box after 3.16: 

“Supervisors should be required to have appropriate systems and structures in place to fulfil the requirements laid down in Articles 30, as well as to have a written policy ensuring the on-going appropriateness of any information disclosed in accordance with Article 30 and the Level 2 implementing measures relating to Article 30.”

	3.19 
	The Level I text requires common formats for supervisory disclosure. 

“The structure and common format shall allow the information to be easily accessible and comparable for stakeholders.“

	3.36, 3.16 b new
	2. Implementing measures on Article 30 should not place any additional burden on undertakings. 

3. We strongly support the last sentence of 3.36. Required disclosures by supervisors should not place any additional burden on the supervised undertakings. We would expect that information disclosed by supervisors is based on information which is already publicly disclosed by the undertakings. Our concern is, for example, that formats might be not compatible and undertakings would have a duplication of work because of different formats for their disclosure and the common supervisory format. 

4. The last sentence of 3.36 only refers to aggregate statistical data. We would, however, like this sentence to be extended to the whole consultation paper on transparency and accountability and to all implementing measures relating to Article 30. We would propose that a new paragraph is added after 3.16 and that this would state the following: 

5. “The implementing measures on Article 30 should not place any additional burden on the supervised undertakings. Supervisory disclosure should be based on the information that supervisory authorities already have.”

	3.42 
	More clarity is needed on what a member state option is. We would like CEIOPS to define what is meant by a member state option and for the final advice to give examples of this (even if the development of the template mapping all the options is left to Level 3).

	3.47 
	The advice on disclosing the objectives of supervision and its main functions and activities should be expanded. The advice on objectives, functions and activities of supervision does not include a reference to the supervisory ladder of intervention driving the activities of the supervisors. We suggest including in paragraph 3.47 that the ladder of intervention for undertakings having a solvency capital adequacy level higher than 100% should be restricted to the standard supervisory tasks; any non-standard supervisory request should be justified and only be applicable under exceptional circumstances.

Based on paragraphs 3.1/3.2 a supervisor should provide information on supervision to the interested parties by addressing the legitimate expectations of the undertakings. One of the key expectations of undertakings is to be informed of an ad hoc delegation of part of the supervisory activities to a third party (e.g. outsourcing of supervisory activities for detailed audit-like evaluations). To avoid conflicts of interest for an undertaking we suggest to include in advice 3.47 that supervisors should inform an undertaking prior to any outsourcing of part of the supervisory activities. 

	General comment on Annex
	The list of areas to be reported in Annex Part A and Part B cannot be completed until the end of the Level 2 consultations. 

We may like to add or remove areas to be disclosed under Part A or Part B after we have seen the content of the second and third wave of consultation papers on Level 2 implementing measures.

	Annex Part A, new 


	We propose that a number of additional areas are added to Part A of the Annex. 

· We think that information that has to be published by CEIOPS in accordance with Article 51 should also be disclosed by supervisory authorities. Therefore, the following should be added to the annex:  “The distribution of capital add-ons, measured as a percentage of the Solvency Capital Requirement, covering all insurance and reinsurance undertakings in that Member State“.
· Number of simplifications used by undertakings, divided into the different simplifications.

· Quality of own funds covering the group SCR; division into tiers and distinction between basic and ancillary own funds. 
· Number of groups using an approved internal model for the calculation of the group SCR.
· The composition of the SCR at national level (the average weight of each risk module to the overall SCR).

	Annex 
Part A, 14
	The coverage SCR ratio should not be reported at a sub-group level. 

Point 14 states that the coverage SCR (aggregated) ratio of all subgroups identified at national level should be disclosed. This would require the calculation of subgroup SCRs. This is not in line with the level text 1 which foresees the group SCR calculation to be done at the ultimate level of the group. Only in rare cases Article 214 or 215 of the Framework Directive a sub-group SCR would be available. Level 2 implementing measures should not create any additional layers of subgroup supervision. 

It is also misleading to speak about “national” groups when referring to cross-border groups. We therefore propose the following wording for point 14: Coverage SCR (aggregated) ratio for the insurance groups identified in (12) and (13).

	Annex Part B, point 1 and new
	We propose that a number of additional areas are added to Part B of the Annex. 

· The first point of Part B should be more specific (number of on-site inspections undertaken). Whilst the footnote clarifies the requirement, further details are needed so that data of different supervisory authorities can be compared. The requirement should be divided into full scale regular inspections, ad hoc inspections, inspections by third parties (e.g. external auditors) for meaningful comparisons to be possible. In addition, in our view on-site inspections should be conducted only by the supervisory authority and not by “external auditors, appointed by the supervisory authority”. It may be helpful to clarify the wording here. If external auditors are undertaking on-site inspections, this should be for a specific review of a particular part of the undertaking. General on-site inspections should not be outsourced to third parties.

· The general criteria for the validation/refusal of internal models. 

· The general criteria for the validation/refusal of major changes to internal models.

· The general criteria for the application of capital add-ons. We would also like other information on capital add-ons (such as criteria for calculation and removal of capital add-ons etc.) to be disclosed. This is of course related to how much harmonisation the implementing measures on capital add-ons will require.
· Based on the Solvency II Directive Recital 13a plus Article 27 Member States are required to equip their supervisory authorities with the necessary resources. Furthermore Article 34 (6) states that “Supervisory powers shall be applied in a timely and proportionate manner”. We therefore propose that the following three points are also added to Part B of the Annex:
· Number of responses to enquiries (e.g. queries on how to interpret specific regulations) and authorisation requests from undertakings. 

· Legal/internal maximum timeframes for responding to enquiries and authorisation requests from undertakings, and for undertaking supervisory actions (e. g. approval or non-approval of ancillary own funds or of internal models). These should classified by type. (This information could also be disclosed as part of the requirement under Article 30.2a to disclose the texts of laws, regulations, administrative rules and general guidance.) 

· The average time taken for responding to enquiries and authorisation requests, and for undertaking supervisory actions.

	Annex Part B, point 4
	Disclosing aggregate statistical data on the number of internal models rejected may breach confidentiality. 

Even in big markets there could be a just a small number of undertakings that are planning to use internal models. It would be easy to derive from the figure of non-approvals the undertakings whose applications were unsuccessful. This information would normally not be disclosed by the undertaking itself. Public disclosure of this information could harm the undertaking, especially because the reasons for the rejection of the internal model would not be disclosed. If there is such a disclosure requirement, it should be accompanied by disclosing the reasons for the rejection. 

We propose that point 4 is amended as follows: Number of (partial/full) internal models approved.
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